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RECENT IMPORTANT DECISIONS 465 

Bankruptcy — Preferences — Franchise Tax. — The state of New Jersey 
filed its claim against a bankrupt corporation for the "annual license fee or 
franchise tax" on its outstanding capital stock, imposed by the law of that 
state on corporations organized by it. The corporation had its principal office 
in New Jersey, but all of its property was located in Illinois rnd all of its 
business was carried on in that state. Held, that the fee or franchise tax 
is a "tax" within §64a of the bankruptcy act and must be paid in advance of 
dividends to creditors. State of New Jersey v. William F. Anderson (1906), 
27 Sup. Ct. Rep. 137. 

It was contended that this annual license fee was not a tax entitled to be 
paid in advance of creditors' claims within the meaning of § 64a of the bank- 
ruptcy act, which reads as follows : "The court shall order the trustee to 
pay all taxes legally due and owing by the bankrupt to the United States, 
state, county, district, or municipality, in advance of the payment of dividends 
to creditors, etc." The court here took the view that this fee was levied 
under a state law authorizing the imposition of taxes, and it made no differ- 
ence whether it was called a license fee or a tax, it was none the less a tax 
because given a different name. The state under which the corporation was 
created had the power to fix the terms of its existence, and to provide that it 
should pay an annual amount to the state, to be determined by the amount of 
its yearly outstanding capital stock. If considering this as a tax entitled to 
priority in payment within the meaning of the act, works a hardship on the 
creditors of the state where the property is located, the remedy is to be 
sought through the legislature and not through the courts. It was also urged 
that the present act does not require the payment of taxes to a state wherein 
the bankrupt has no property but contemplates payment only to the state 
where the property is located. In the act of 1867, priority was given to all 
debts due the state in which the proceedings in bankruptcy were pending, 
but the present act obliges the trustee to pay all taxes legally due, without 
distinction between the United States, state, county, 'district or municipality. 
Chief Justice Fuller, Justice Harlan and Justice Peckham dissented, on 
the ground that the statute embraced only strictly property taxes and not an 
annual fee of this kind. Construing it otherwise they said might work 
injustice to creditors of the corporation, where its business was carried on, 
by allowing the state where it was organized but had no property, to exact a 
large fee which must be paid before the debts of creditors. 

Bankruptcy — Transfers Required to be Recorded — Preferences. — Mrs. 
Chadwick, while insolvent, gave a mortgage on her entire personal estate, to 
a bank, on April 27, 1904. The mortgage was not recorded until November 
22 of the same year nor was the mortgagee given possession of the property. 
Proceedings in bankruptcy were begun on December 1, and Mrs. C. was 
adjudged a bankrupt. It will be seen that the mortgage was given more than 
four months before the petition in bankruptcy was filed but was recorded 
within the four months. By the laws of Ohio a mortgage unrecorded is good 
as between the parties and against everyone except creditors of the mort- 
gagor, subsequent purchasers, and mortgagees in good faith. Held, that this 



